
·~)(;J.(F .
t,/)fJy,\

S u the rIa n d, A s b i 11 & B r e n nan, L. L. P. \}RIGINIH
ATLANTA • AUSTIN NEW YORK WASHINGTON

12 7 ", PENNSYLVANIA AVENUE, N.W

WASHINGTON, D.C. 20004-2404

RANDOLPH I. MAY

UJRFCT LI~F: 12(2) 38:1·0730

Intl'rtH'l nnav(O sablaw,com

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

January 26, 1998

TEL: (202) .3BJ0100

FAX: (202) 637·3'593

Re: CC Docket No, 96-45 (Report to Congress)

Dear Ms. Salas:

Enclosed for filing in CC Docket No. 96-45 (Report to Congress) you will find
an original and nine copies of Comments of CompuServe Incorporated and also a computer
diskette containing the petition in "read only" format. Please date stamp the "stamp and return"
copy of the petition for return by the messenger.

Please do not hesitate to contact me if you have any questions.

Sincerely,

~tplb~
Randolph J. May

Enclosures



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

FEDERAL STATE JOINT BOARD
ON UNIVERSAL SERVICE

)
)
}
)

)
)

)

CC Docket No. 96-45
(Report to Congress)

COMMENTS OF COMPUSERVE INCORPORAIEll

Randolph J. May
SUTHERLAND, ASBILL & BRENN AN
1275 Pennsylvania Avenue, N.'''.
Washington, D.C. 20004-2404
(202) 383-0100

January 26, 1998 Its Attorneys

CompuServe Incorporated
CC Docket No. 96-45
(Report to Congress)

Initial Comments - January 26, 1998



TABI,E OF CONTENTS

SUMMARy ii

l. THE COMMISSION CORRECTLY HAS DETERMINED THAT
INFORMATION SERVICE PROVIDERS LIKE COMPUSERVE
DO NOT PROVIDE "TELECOMMUNICATIONS," ARE NOT
"TELECOMMUNICATIONS CARRIERS," AND THEREBY
ARE NOT SUBJECT TO EITHER MANDATORY OR
DISCRETIONARY UNIVERSAL SERVICE CONTRIBUTIONS "2

A. Online And Internet Access Services Do Not Constitute
"Telecommunications" 3

B. Providers Of Online And Internet Access Services Are Neither
"Telecommunications Carriers" Nor "Other Providers Of
Telecommunications" Subject To Protential Universal Service
Contribution Requirements , 7

II. CLASSIFYING ISPs AS TELECOMMUNICATIONS CARRIERS
OR REQUIRING UNIVERSAL SERVICE CONTRIBUTIONS
FROM ISPs WOUI"D DIMINISH THE DYNAMIC GROWTH
OF THE INFORMATION SERVICES INDUSTRY AND WOULD
NOT BENEFIT UN]VERSAI~SERVICE 10

Ill. CONCLUSION " 12

CompuServe Incorporated
CC Docket No. 96-45
(Report to Congress)

Initial Comments - January 26. 1998



SUMMARY

CompuServe is one of the world's leading providers of consumer and business
infonnation services. It acquires regulated basic communications services from facilities-based
carriers and combines these basic services with computer processing applications to provide a
wide variety of enhanced online infonnation and database services to its subscribers.
CompuServe also provides its subscribers access to the Internet, either as part of its proprietary
services or on a stand-alone basis. Like many other inforn1ation service providers ("ISPs"),
CompuServe typically provides its services based on a client-server model under which multiple
CompuServe subscribers ("clients") are afforded remote access to store or retrieve infomlation in
host or "server" computers.

The Commission's interpretations of various provisions of the 1996 Act which arc
the subject of the Public~ are fully consistent with the plain language of the Act. In
particular, the Commission correctly has detennined that Internet access and on-line services do
not engage in the provision of "telecommunications," provide "telecommunications service," nor
act as telecommunications carriers," and therefore may not be required to make universal service
contributions. Moreover. the Commission's interpretations promote the public interest,
particularly the public interest in fostering the broad availability of information services to the
public at reasonable prices ..

The conclusion that ISPs do not constitute "telecommunications carriers" within
the meaning of the statutory definitions of the 1996 Act is confinned by an analysis of the plain
language and structure of the 1996 Act, and by evidence Congress ratified the Commission's
historical treatment of enhanced service providers. Online services clearly do not constitute
"telecommunications" because they are not characterized by any of the elements required of
"telecommunications." Moreover, the Commission cOITcctly has pointed to the plain language
and structure of Section 254 of the 1996 Act which indicates that Congress understood that
mformation services are distinct from "telecommunications" and not merely a subset of
"telecommunications."

"Infonnation services" and "enhanced services" provided over the facilities of
common carriers have long been treated as separate and distinct from the basic
telecommunications capacity used to transmit those services. In the Computer II proceeding. the
Commission drew a bright line distinction between regulated basic communications services and
unregulated enhanced services such as online and Internet access services. Nothing in the 1996
Act indicates that Congress intended to change the unregulated status of enhanced service
providers. In fact, Congress included in the 1996 Act a definition of"information services" that
IS substantially equivalent to the Commission's definition of enhanced services, in effect,
confimling the continued viability of, and desirability for, the maintenance of, the Commission's
Computer II bright line distinction. The Commission's actions in the Universal Service Qrdcr
and the Non-Accounting Safeguards proceeding, which equate infonnation services with
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enhanced services, thereby exempting infonnation services from regulation under Title II of the
\ct, arc fully consistent with the 1996 Act.

The Commission's detennination is correct that a competitive, unregulated
marketplace is likely to lead to the proliferation of such services on a widespread basis and at
affordable prices. Congress expressly recognized that it is the unregulated status of ISPs that has
made possible the spectacular growth of innovative information services that the U,S. is
experiencing today. Thus, new Section 230 states that it is "the policy of the United States. . to
preserve the vibrant and competitive free market that presently exists for the Internet and other
interactive computer services, unfettered by£cl.eraLocSt.lli:_Regulation , ,

The Commission affinned in its Access Charge Order that the imposition of
above-cost access charges on ISPs would likely disrupt the "still-evolving infonnation service
industry." Just as the Commission found that the imposition of above-cost access charges on
ISPs would dampen the growth of information services, so too would the imposition of universal
service contribution requirements and any associated regulatory burdens that impose additional
costs. ISPs already contribute fully to the support of universal service through the rates they pay
for underlying basic communications services acquired from telecommunications carriers.
Requiring lSPs to make universal service contributions would amount to double recovery, the
cost of which would be passed on to information service consumers in the foml of higher rates.

Finally, the size of universal service funds wi II not be affected by whether or nol
rsps are required to contribute. Rather, the size of the funds is detemlined by the subsidies that
the Commission determines are required for support to h1gh cost areas, 100v income persons,
schools and libraries, and rural health care providers, Without ISP contributions, the
Commission still will collect from the contributors the targeted amounts. But if ISPs are
required to contribute, consumers of infonnation services will confront higher prices, and
demand for such services almost surely will be dampened, especially among the very groups that
Congress has chosen to support through universal service mechanisms,

III
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CompuServe Incorporated ("CompuServe"), by its attorneys, hereby files its

comments in response to the Commission's Public Notice, issued January 5, 1998, requesting

comments in preparation for its Report to Congress on Universal Service, FCC 96-45 (Report to

Congress). The 1998 appropriations legislation for the Departments of Commerce, Justice, and

State, H.R. 2267, directs the Commission to review the implementation of the provisions of the

Telecommunications Act of 1996 ("1996 Act") relating to universal service. The report to

Congress is to describe the extent to which the Commission's interpretations in a number of

areas are consistent with the plain language of the Communications Act of 1934,47 U.S.C 151

et seq., as amended by the 1996 Act, and the impact of such interpretations on universal service.

CompuServe is one of the world's leading providers of consumer and business

mfornmtion services. It acquires regulated basic communications services from facilities-based
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can-iers and combines these basic communications services with computer processing

applications to provide a wide variety of enhanced online information and database services to

subscribers. CompuServe also provides its subscribers access to the Internet, either as part of its

proprietary services or on a stand-alone basis. Like many other information service providers

("ISPs"), CompuServe typically provides its services based on a client-server model under which

multiple CompuServe subscribers ("clients") are afforded remote access to store or retrieve

infomlation in host or "server" computers.

In CompuServe's view, the Commission's interpretations of various provisions of

the Act which are the subject of the Public Notice are fully consistent with the plain language of

the 1996 Act. Moreover, the Commission's interpretations promote the public interest,

particularly the public interest in fostering the broad availabi lity of information services to the

general public at reasonable prices.

I. THE COMMISSION CORRECTLY HAS DETERMINED THAT
INFORMATION SERVICE PROVIDERS LIKE COMPUSERVE DO NOT
PROVIDE "TELECOMMUNICATIONS," ARE NOT "TELECOMMUNI­
CATIONS CARRIERS," AND THEREBY ARE NOT SUBJECT TO EITHER
MANDATORY OR DISCRETIONARY UNIVERSAL SERVICE
CONTRIBUTIONS .. __._.._ _ _ .. _

Section 254(d) of the Act provides that "telecommunications carriers" shall be

required to contribute to any universal service subsidies which may be mandated by the

Commission and that "[a]ny other provider of interstate telecommunications" may be required to

contribute "if the public interest so requires." "Telecommunications carriers" and "other

providers of telecommunications" are the only entities potentially subject to universal service

contribution requirements.

2
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Revised Section 3 of the Communications Act sets f011h the following definitions

which are relevant to a determination of whether certain entities are potentially subject to the

Section 254 contribution requirements:

(43) The term 'telecommunications' means the transmission between or among points
specified by the user, of information of the user's choosing, without change in the
form or content of the information as sent and received.

(44) The term 'telecommunications carrier' means any provider of telecommunications
services .... A telecommunications carrier shall be treated as a common canier
under this Act only to the extent that it is engaged in providing
telecommunications services.

(46) The term 'telecommunications service' means the offering of telecommunications
for a fee directly to the public, or to such classes of users as to be effectively
available directly to the public, regardless of the facilities used.

(20) Information service is the offering of a capability for generating, acquiring,
storing, transforming, processing, retrieving, utilizing, or making available
information via telecommunications

Information service providers such as CompuServe which provide online and

Internet access services neither engage in the provision of "telecommunications," provide

"telecommunications service," nor act as "telecommunications caniers." As such, the

Commission's decisions that ISPs are not subject to universal service contribution requirements

on either a mandatory or discretionary basis are fully consistent with the Communications Act.

A. Online And Internet Access Services Do Not Constitute
"Telecommunications" .._._.M...M.M. __._._.... _ .. _

Three essential elements define "telecommunications" within the meaning of

Section 3(43) of the Act: (1) the service transmits infolTl1ation "between or among points

specified by the user," (2) the information transmitted is "of the user's choosing," and (3)

3
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! ransmission of information occurs "without change in the form or content of the information as

sent and received." All three elements must be present for a sen/ice to be considered

'"telecommunications."

Online services clearly do not constitute "telecommunications" because they arc

characterized by none of these three elements. The Commission reached this same conclusion in

its Universal Service Order. The list of examples provided by the Commission of "interstate

telecommunications" does not contain online services or Internet services. 1 More

fundamentally, the Commission concluded that "ISPs alter the fomlat of information through

computer processing applications such as protocol conversion and interaction with stored data."

which is not consistent with the statutory definition of "telecommunications" that includes

"transmissions that do not alter the form or content of information sent."2.!

The Commission also pointed out that the language and structure of Section 254

itself indicates that Congress clearly understood that information services are distinct from

telecommunications, not merely a subset oftelecollllllunications The Commission pointed oul

that Section 254(h) states that the Commission must "enhance access to advanced

telecommunications and information services." thereby drawing a clear distinction between

"telecommunications" and "information services."}

l In the Matter of Federal-State Joint Board on Universal Service, Report and Order, 12
FCC Red 8776, at para. 780 (1997) (Universal Service Order).

Universal Service Order, 12 FCC Red 8776. at para. 789.

ld. Throughout other portions 0 f Section 254, Congress also distinguished between
"telecommunications" and "information" services. For example, while subsection 254(b)( 4)
extends the potential universal service contribution requirement to all providers of

4
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Online services do not transmit information between or among points specified by

the user. Although the user chooses from which point to initiate the service, the online service

provider chooses the computer locations through \vhich and with \vhich the user interacts.

Various online databases may be located in different physical locations -- possibly even from one

day to the next-- and the user has no choice in the matter.. For example, e-mail messages fall

outside this element because e-mail clearly entails the storage and retrieval of a message at a

computer designated by the online provider, not the user. Indeed, the storage and retrieval

components of e-mail clearly make it an "information service" under the 1996 Act definition.

Also, online services do not transmit information only of the user's own choosing.

For example, information retrieval services and computer games obviously do not transmit

mformation of the user's own choosing. Information is supplied through interaction with the

provider's host computers.

And, the transmission of information via on line services does not occur without

change in the form or content of the information as sent and received. This is true even for

"messaging" services such as e-mail. Apart from the fact that e-mail involves storage and

retrieval, a recipient of an e-mail message transmitted by an online service provider receives

different content than that sent by the user, namely, header information which identifies the

sender, the sender's return address, the type of protocols and character sets employed, the various

"telecommunications:' subsections 254(b)(2) and (b)(3) establish the goal of providing consumer
access to "telecommunications and information" services.

5
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:;ateways through which the message passes, as \vell as date and time stamps for the message. cl

rhe form of an e-mail message also is altered, for example, when the text wraps to the next line

111 different places on the sender's and the recipient's screens. Infornlation retrieval services also

change the form of information transmitted to the extent infonnation is compressed for storage

and then uncompressed for retrieval.5.f

The characteristics of Internet access services are similar to online services in this

regard. Internet access providers also do not transmit infornlation between points of the users'

choosing. Just as with online services, the user does not choose the location of the Internet

computers with which it will interact. Content providers, not the user, determine the locations of

the various host computers which may be involved with each session. Information transmitted

via Internet access services also undergoes changes in fornl and content by virtue of the

particular codes and protocols employed by the provider. E-mail messages transmitted via

Internet access providers undergo the same form and content changes described above for

proprietary online service e-mail. Moreover, the information contained in "home pages" on the

\Vorld Wide Web is received differently by various users depending upon the graphic and text

'1 As described above, e-mail also does not satisfy the second element of
"telecommunications" because e-mail automatically adds header infonnation not of the user's
choosing.

~/ The Commission expressly found that data storage and retrieval applications similar to e-
mail are considered enhanced services rather than basic transmission sen/lces. See Amendment
of Section 64.702 of the Commission's Rules and Regulations (Computer II), 77 FCC 2d 384,
420-21 (1989),~, 84 FCC 2d 50 (1981), furtherrecon" 88 FCC 2d 512 (1981), affd sub
l1Qill. Computer and Communications Industry Ass'n Y. FCC 693 F.2d 198 (D.C. Cir. 1982),
c..e.rt denied, 461 U.S. 938 (1983), affd on second further recQIl.., 56 Rad. Reg. 2d (P&F) 301
(1984 ).

6
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I apabilities of the user's computer and the interaction with the provider's chosen protocols. In

,LIm, the Commission has correctly concluded that neither online services nor Internet access

>;crvices constitute "telecommunications" \\/ithin the meaning of the 1996 Act

B. Providers Of Online And Internet Access Services Are Neither
"Telecommunications Carriers" Nor "Other Providers Of
Telecommunications" Subject To Potential Universal Service
Contribution Requirements _. ._._ .. _ __ _ ._ .._

As described above, online and Internet access services do not constitute

"telecommunications" within the meaning of Section 3(43) of the Act. Providers of online

services and Internet access services, therefore, by definition cannot be "telecommunications

carriers" or "other providers of telecommunications" which are subject to potential universal

service contribution requirements. This conclusion, based on an interpretation of the speci fie

statutory definitions adopted as part of the 1996 Act as well as the Act's structure, is supported

by analysis of the Commission's historical treatment of enhanced service providers and the 19l)6

Act as a whole.

The 1996 Act does not modify the regulatory framework adopted in the 1980

Computer II proceeding in which the Commission first established a dichotomy between

regulated "basic" communications services and unregulated "enhanced" services. 6J In Computer

11, the Commission deternlined that a basic service is the offering of a "pure transmission

capability over a communications path that is virtual1y transparent in terms of its interaction with

customer supplied information."l! Enhanced services are defined as:

Computer II, 77 FCC 2d 384.

Computer II, 77 FCC 2d 384, at 420-21 >
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services offered over common carrier transmission facilities which employ computer
processing applications that act on the format, content, code, protocol or similar aspects
of the subscriber's transmitted infonnation; provide the subscriber additional, different or
restructured information; or involve subscriber i,nteraction \\"ith stored information.l\

In its Universal Service Order, the Commission stated that the "definition of

enhanced services is substantially similar to the definition of infom1ation services. ,,'2/ The

Universal Service Order cites the Non-Accounting SafeguardsJ2rdcr, in which the Commission

earlier had concluded that all services previously considered "enhanced services" are

"information services.".lil/ In the Non-Accounting Safeguards Order, the Commission stated it

was preserving the definitional scheme by which information services are exempted from

regulation under Title II of the Act to ensure regulatory certainty and continuity. ill The

Universal Service Order also emphasized the value of promoting regulatory certainty and

continuity by preserving the existing regulatory dichotomy.LL

Nothing in the 1996 Act indicates that Congress intended to change the long-

standing unregulated status of information service providers such as CompuServe by altering the

Commission's basic/enhanced service regime. Indeed, if Congress had intended to make such a

Computer II, 77 FCC 2d 384, at 420.

Universal Service Order, 12 FCC Red 8776, at para. 788 .

..Ll/ Universal Service Order, 12 FCC Red 8776 at para. 788 citing Implementation 0 f Non-
Accounting Safeguards of sections 271 and 272 of the Communications Act of 1934, Firs!
Report and Order & FNPRM, FCC 96-489, at para. 102 (reI. Dec. 24, ]996) (Non-Accounting
5.,'a{eguards Order).

!d.

Universal Service Order, 12 FCC Red 8776, at para. 788.
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dramatic change, surely it would have so indicated in an unmistakable fashion. In fact, Congress

ll1dicated that it did not want to make such a change. In Section 230(e)(2), Congress defines

'interactive computer service" in a way that encompasses both online services and Internet

access services: " any infonnation service, system or access sofhvarc provider that provides or

enables computer access by multiple users to a computer server, including specifically a service

or system that provides access to the Internet ... " Then, in Section 223(e)(6) Congress declares

its intention not "to treat [providers of] interactive computer services as either common carriers

or telecommunications carriers."

New Section 153(44) of the Act requires the Commission to treat all providers of

"telecommunications services" as common carriers for purposes of 'IitIe II of the Act. If the

Commission treats information services as "telecommunications services," subject to universal

service contribution requirements, it would require the Commission for the first time to regulate

information services under Title II. Congress, however, provided no indication whatsoever that

it wanted the Commission to regulate these servicesY In fact, Congress explicitly stated that it

.3. This conclusion is confirmed by a review of the 1996 Act's legislative history. In
adopting new Section 153(43) of the Act, Congress accepted the Senate's definition of
·'telecommunications." H.R. Conf. Rep. No. 458, 104th Congo 2d Sess. 116 (1996). The report
accompanying the Senate bill unambiguously explains that the Senate's definition of
"telecommunications" is not intended to include "information services." S. Rep. No. 23, 104th
Congo 1st Sess. 17-18 (1995) ("This definition excludes those services, such as interactive games
or shopping services involving interaction with stored information, that are defined as
information services"). The legislative history of new Section 153(46) defining
"telecommunications service" is to the same effect. There also, Congress accepted the Senate's
definition, and the report accompanying the Senate bill confimled that telecommunications
services "does not include information services, cable services or 'wireless' cable services, hut
does mclude the transmission, without change m the fom1 or content, of such services." Id at 18
These are unambiguous expressions of Congressional intent not to treat what the Commission
defined as enhanced services as "telecommunications" or "telecommunications services."
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did not want these services to be subject to regulation. New Section 230 of the Communications

:\ct declares it to be "the policy of the United States ... to preserve the vibrant and competitive

lI"ee market that presently exists for the Intemet and other interactive computer services,

unfettered by Federal or State regulation ...."111 There can be no question that the

Commission's interpretations are consistent with the Congressional directives.

II. CLASSIFYING ISPs AS TELECOMMUNICATIONS CARRIERS OR
REQUIRING UNIVERSAL SERVICE CONTRIBUTIONS FROM ISPs WOULD
DIMINISH THE DYNAMIC GROWTH OF THE INFORMATION SERVICES
INDUSTRY AND WOULD NOT BENEFIT UNIVERSAL SERVICE _

The Commission found in the Computer II proceeding that drawing a bright line

distinction between regulated basic services and unregulated enhanced services is critical to the

growth of the dynamic information services industry.ljj It concluded that such a bright line

distinction was crucial in encouraging business entities to make the decisions necessary to bring

the American public a wide variety of innovative infonnation services.l6 Without a doubt

experience has more than bome out the Commission's judgment that a competitive, unregulated

marketplace is likely to lead to the proliferation of such services on a widespread basis at

affordable prices.

In fact, as shown above, Congress itself expressly recognized that it is the

unregulated status ofISPs that has made possible the spectacular growth of innovative and

productivity-enhancing mformation services that the 1.1 .S. is experiencing today. New' Section

Section 230(b)(2) (emphasis supplied).

is/ Computer II, 77 FCC 384, at 422-23.

ld. at 423.
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:230 of thc Communications Act explicitly declares it to be "the policy of the United States ... to

nrcservc the vibrant and competitive free market that presently exists for the Internet and other

mteractive computer services, unfettered by Federal QLSlakregulation .

The Commission recently relied on Section 230 in concluding in its Access

Charge Order that ISPs should not be subject to above-cost per-minute carrier access charges. Lii

The Commission recognized that the imposition of above-cost access charges on ISPs was likely

to disrupt the "still-evolving information services industry."l2/ Just as the Commission found that

the imposition of above-cost access charges on ISPs would dampen the growth of information

services, so too would the imposition of universal service contribution requirements and

regulatory burdens that impose additional costs.

Moreover, ISPs already do contribute to the support of universal service through

the rates they pay for the underlying basic communications services they acquire from

telecommunications carriers. If they were required to make direct universal service

contributions, in effect, they would be making a double payment. Obviously, extracting such

double recovery from ISPs would curtail the demand for information services because these

additional costs would be passed on to consumers in the form of higher rates.

Finally, the size of universal service funds will not be affected by whether or not

ISPs are required to contribute. Rather, the size of the funds is detern1ined by the subsidies that

Section 230(b)(2) (emphasis supplied).

.J::c In the Matter of Access Charge Reform, CC Docket No. 96-262, First Report and Order.
FCC 97-158 (reI. May 16, 1997) at para. 345 (Access Charge Order).

Access Charge Order, at para. 344.
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the ('ommisslOn determines are required to meet the Congressional mandate for support to high

cost areas, low income persons, schools and libraries, and rural health care providers. IfISPs arc

not required to contribute, the Commission will still collect from the contributors the targeted

amounts. But, ifISPs are required to contribute, as shown above, consumers of information

services necessarily will confront higher prices, and consumer demand for such services surely

will be dampened, especially among some of the very groups, such as lower income persons and

educational institutions, that Congress has chosen to support through universal service

mechanisms.

III. CONCLUSION

For the foregoing reasons, the Commission should report to Congress that its

interpretations of the definitions contained in the Communications Act as those definitions relate

to the provision of "information services" are consistent with the plain language contained in the
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'\ct and also consistent with the Congressional intent to further widespread availability of

IIlnovativc information services to the public at reasonable prices.

Respectfully submitted,
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